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After a test of some months, the publishers of this journal have 
concluded that it is inexpedient for them to continue the publica- 
tion of all of the opinions of the Supreme Court of Appeals of Vir- 
. {t . giuia, and hereafter, therefore, there will appear only 

f W tli A 8 ^- ec ^- cases. The Virginia Law Register does not 
purport to be a mere reporter. Its functions are rather 
those of comment, annotation and suggestion — the bringing to the 
attention of its readers of the progress of the law at home and 
abroad — the opening of its pages to indications of mischief and the 
recommendation of remedies. It is upon these lines — not new lines, 
by any means, but the old ones — that the Register will be henceforth 
conducted. Any subscriber who is dissatisfied with the change may 
obtain from the publishers — not the editor — the refund of a pro- 
portionate amount of his subscription. But we are inclined to 
think that such a demand will not be general, as we trust that we 
shall be enabled to give for what is wanting in quantity a full 
equivalent otherwise. 



We note with regret the retirement from the field of law journal- 
ism of the Maryland Law Review — a most excellent contemporary, 
inviting in its press work and sound in matter. The reason assigned 
_ is the recent merger of the law school of the institution 
under whose auspices it has been published, with the col- 
lege of dentistry. We are not given and do not under- 
stand all the details of the merger, which is a rather unusual one, 
even in this day. Nevertheless the law has teeth, which always need 
treatment and at times extraction, and therefore the consolidation 
may be a wise one. 

The first number of the North Carolina Journal of Law has just 
been sent us, and we welcome it as an addition to the records of 
Southern jurisprudence. Among its leading articles is a sketch by 
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Mr. E. W. Battle of the life of the late Samuel Field Phillips, some- 
time Solicitor General of the United States — a man of exceptional 
learning and ability, whose reputation was national and who left an 
impress upon his day of which his state and his family may well 
be proud. 



We have learned with pleasure of the election to the Law Faculty 

of Washington and Lee University of Mr. Abram P. Staples, of the 

Eoanoke bar. Mr. Staples' habits of thought and expression are 

_ , such as to insure his success as a teacher of law. An ex- 

.Professor 

^ . cellent example of his clearness and precision of style 

may be seen in his article on the Mill Acts, ante, p. 265. 
We congratulate the University upon the addition of Mr. Staples to 
its teaching force, and predict for him a successful career in the im- 
portant department of the profession to which he will henceforth 
devote his attention. There is something very attractive in the pro- 
fessorial life — the quiet and regularity — the constant association 
with congenial topics of thought — the intellectual atmosphere of 
the institution — the three months of vacation. But we have an idea 
that with it all, there must come to the possesor now and then a 
longing for the conflict over substantial rights, and not mere moot 
questions — memories of the joy of the battle — the struggle to con- 
vince, against an opponent of equal or greater power, rather than 
the more or less dogmatic laying down of propositions to students 
inclined to accept, not to differ. Mr. Staples will enjoy the new 
life, but we venture the prediction that he will often find himself 
"looking backward." 



Upon the recent hearing of exceptions to the report of a com- 
missioner in chancery, holding a fiduciary liable for arrears of legal 
interest upon the sum ascertained and admitted to be due by him, 
. because he had not segregated the trust fund, but had 
, _ mixed it with his own moneys, one of our chancellors, 

* affirming the liability, gave an excellent reason for his 

action. He said that in addition to such being the law, 
he would enter the decree for the purposes of tuition ; that it is too 
common an occurrence for fiduciaries to violate the rule, and then 
ask to be excused because of their ignorance of it. He did not doubt 
the good faith and responsibility of the trustee in the cause under 
consideration, who was an experienced business man, but he thought 
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that the incident would operate as a valuable lesson to him and his 
acquaintances to whom he would complain of the hardship — the les- 
son, in a word, being that where a fiduciary has the opportunity of 
escaping any harsh consequences by ear-marking the fund and plac- 
ing it in bank at low interest to his credit as fiduciary, but, refusing 
to do this, mingles the fund with his own — perchance making out 
of them much more than six per cent, intereest — he must abide the 
legal results of his own election. There are even members of our 
profession who do not seem to be familiar, from the point of 
practice, with this valuable piece of law learning. 



The General Assembly of Virginia of 1902-3 adjourned sine die 
on the 12th inst., having prolonged its life to the limit prescribed 
by the new Constitution that it might complete, as far as possible, 
, _ . . the work assigned to it by that instrument. Our 

l^ , judgment upon the recently adjourned body is dis- 

tinctly commendatory. It was composed of men 
who made large sacrifices in many instances of personal interest that 
they might serve the state. Criticisms of portions of their work will 
of course be offered, but it should in fairness be of the work alone 
and not of the workers. 

The revision of the Code went beyond the scope at first outlined 
of causing it to conform technically to the new Constitution, and 
widened out into a rather general treatment of the statutes, where 
it was thought that changes for the better might be made. The 
result is that for some time to come there can be but little certainty 
in the professional mind as to our statute law. None will think of 
dogmatizing, as before, upon heretofore familiar legislation. Thus, 
for instance, a change long advocated by some has, we learn, been 
made in the statute of frauds. Few, we take it, have more than a 
general idea as to the statutes affecting corporations, and all are 
awaiting a quiet hour to be devoted to a careful perusal of the law. 
It is hardly to be doubted that the General Assembly of 1904-5, 
which convened on the 13th instant, will alter here and there the 
work of its predecessor. So we again incline towards a postpone- 
ment. The life of this body will not be long, however, and we may 
hope that on or about March fifteenth, proximo, we may set about re- 
furnishing our stock of statutory lore and of learning the language 
of the laws which we are daily called upon to construe. Let there 
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be no extra session. Let us have mental peace for two years at 
least. It will require all of that time for the profession to catch up. 



The matter of the proper manner for the presentation and dis- 
cussion of instructions propounded after the taking of the evidence 
in an action at law is one upon which comment may not be alto- 
_, . . gether untimely. We do not write from a personal 

. T , ,. knowledge of all the courts of the state, but we 

'are acquainted with certain of them. In these it 
is generally the custom for the judge to suggest that, instead of 
sending the jury out of the court room, the counsel present to him 
in his office the instructions which they severally desire. The sug- 
gestion being adopted, the formality of the court room is at once 
exchanged for the freedom of chambers. Counsel for plaintiff, 
reading his points to the judge, is constantly interrupted by oppo- 
site counsel with expressions of dissent and protest, with the reasons 
therefor. These are multiplied as the reading progresses, and the 
multiple is itself increased when the situation is reversed and 
counsel for the defense begins the reading of his points. Then au- 
thorities are introduced, questioned and met by counter-authorities. 
By this time the judge begins to suggest his views. These are 
promptly and audibly approved or objected to by the parties, and 
the discussion becomes general — to an unskilled onlooker, bewilder- 
ing. Eeadiness of apprehension and clearness of thought are hardly 
possible to a judge approaching, perhaps for the first time, a careful 
study of the law of the case. He is confused by the urgency of 
counsel — the danger of violating the "scintilla rule" and the cor- 
responding evil of misleading the jury by an unnecessary instruc- 
tion — the danger of invading their province and that of not stating 
the law with sufficient fullness — and so on and so od. From this at- 
mosphere, he is logically apt to emerge with a more or less beclouded 
or inaccurate statement of the law, satisfactory to neither party and 
susceptible to easy puncture upon appeal. 

Our idea of the way to the best results at this stage of the case 
is that the argument be conducted in court with the same formality 
and in the same order as upon the facts before the court and jury ; 
that, the jury having retired, the plaintiff present his points with 
his reasons and authorities; that the defendant then state his ob- 
iections to plaintiff's points and thereafter present his own ; that to 
these the plaintiff be given an opportunity to object, and to urge 
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again his own, and that at that point, the argument cease — the 
judge, if he wishes time for reflection, retiring to his office for a 
careful consideration of the authorities, or passing finally upon the 
points then and there. 

We are only surprised that the number of reversals for erroneous 
instructions is not greater than it is — and it is great. The appellate 
judge takes up the hearing of his case at a set time, hears connected, 
orderly argument upon it and lays it aside for determination days 
and weeks and, it may be, as it has been, months later, when he can 
have viewed the subject in every aspect and after the most critical 
examination of the cases in point. In the nature of things, these 
conditions are not possible to the trial judge, but he should be al- 
lowed to approximate them as nearly as may be. He is ever anxious 
to do substantial justice, but, filling, as he too often does, the func- 
tions of a foot-ball between opposing sides, it is little wonder that 
he is often carried away. 



The Court of Appeals on the 14th inst., passed upon an impor- 
tant question arising under the Virginia Constitution of 1902, 
which we note here for the information of the profession in advance 
of the regular report of the case. Funkhouser v. Spahr, upon 
appeal from the Circuit Court of Augusta county, was affirmed at 
the Staunton term, 1903, by a divided court. The last sentence of 
section 88 of the Constitution is as follows : "Whenever the requisite 
majority of the judges sitting are unable to agree upon a decision, 
the case should be reheard by a full bench, and any vacancy caused 
by any one or more of the judges being unable, unwilling or dis- 
qualified to sit, shall be temporarily filled in a manner to be pre- 
scribed by law." Plaintiffs in error moved for a rehearing upon the 
ground that this calls for a decision of every case by a majority at 
least of the judges elected, and that section 3485 of the Code was 
repealed by implication, filing with their petition letters from three 
members of the Constitutional Convention and of the committee 
which framed the measure, stating that such was their understand- 
ing of the meaning of the sentence — i. e., prohibiting the decision 
of any case where the judges are equally divided. The court, how- 
ever, denies the petition, on the ground that the sentence in question 
applies only to what immediately precedes it, namely, to cases in- 
volving the constitutionality of a law. As to other cases, the law 
remains as prescribed by section 3485 of the Code. 



